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STATEMENT IN SUPPORT OF PRE-APPEAL REVIEW 



Sir: 



Claim 26 calls for a first material deposited on a support, the first material having a first 
etch rate. A trench is formed through the first material into the support. The Examiner seems to 
suggest that this is some type of method limitation. It is not. It defines v^hat the trench is. The 
trench is formed through the first material and into the support. The claim further calls for a 
trench filler material deposited in the trench. Therefore, since the trench is through the first 
material and the trench filler material is deposited in the trench, it is a logical impossibility for 
the first material and the trench material to be the same. Since the Examiner takes the exact 
opposite position, there is no possible way that the rejection could be correct. Therefore, pre- 
appeal review is sought. 

In the Advisory Action, the Examiner makes the following statement that is so plainly 
impossible as to demonstrate the failure to establish a prima facie rejection: 



Horie teaches a structure including material (6, 9) on the surface of 
the substrate. This material (9) could have been deposited on the 
surface, followed by etching a trench through the material (9) and 
into the substrate and then depositing a filler material (9) which is 
identical to the material deposited on the substrate. 




The problem is that there nothing in the reference which would suggest that the material 
(9) could have been deposited on the surface, followed by a re-deposition of the identical 
material (9). This being so, the asserted structure is impossible, hi other words, it is improper 
for the Examiner to speculate as to some potential fabrication technique which is plainly 
inconsistent with what is shown in the reference. Moreover, as the Examiner points out, it is not 
the fabrication technique that is claimed, but the structure. There is no first material deposited on 
the support and a trench formed through that first material and then a trench material deposited in 
the trench. The claimed structure requires a trench extending through a first material and a 
second material, called a trench material, filled in the trench. There is no way under any 
reasonable reading of the claim that the trench filler material and the first material could be the 
same. 

To the extent that the Examiner is now relying on some inherency property, even the 
Examiner's exposition makes it clear that he does not beheve that the reference necessarily is 
formed in the claimed fashion. Therefore, there is no basis for such an inherency rejection. 

It seems that part of the Examiner's issue is that he believes that the claim somehow 
defines methods when, in fact, it only defines structure. It defines a first material deposited on 
the support having a first etch rate. A trench formed through the first material and into the 
support. This does not define a method, it merely defines where the trench exists. The trench 
filler material is then in that trench. The trench cannot extend through the first material, be filled 
with the trench filler material, and the trench filler material and the first material be the exact 
same material. There are two reasons for this. One, the structural relationships make this 
impossible. Moreover, the claim requires that the trench filler material have an etch rate that is 
1 .2 times the first etch rate, the first etch rate being the etch rate of the first material. Therefore, 
they simply cannot be the same material. 
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Given the fact that it is impossible to apply the reference to the claim, the rejection 
should be withdrawn. 



Respectfully submitted, 



Date: September 28. 2005 
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